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the certification test fleet do not meet 
applicable standards, he will notify the 
manufacturer in writing, setting forth 
the basis for his determination. The 
manufacturer may request a hearing 
on the Administrator’s determination. 

(ii) The manufacturer may, at his op-
tion, proceed with any of the following 
alternatives with respect to any vehi-
cles represented by a test vehicle(s) de-
termined not in compliance with appli-
cable standards: 

(A) Request a hearing. 
(B) Delete from the application for 

certification the vehicles represented 
by the failing test vehicle. (Vehicles so 
deleted may be included in a later re-
quest for certification under paragraph 
(b)(2)(iii) of this section.) The Adminis-
trator will then select in place of each 
failing vehicle an alternate vehicle 
chosen in accordance with selection 
criteria employed in selecting the vehi-
cle that failed, or 

(C) Repair the test vehicle and dem-
onstrate by testing that it meets appli-
cable standards. Another vehicle which 
is in all material respects the same as 
the first vehicle, as repaired, shall then 
be operated and tested in accordance 
with applicable test procedures. 

(iii) If the manufacturer does not re-
quest a hearing or present the required 
data under subparagraph (2) of this 
paragraph, the Administrator will deny 
certification. 

(b) New motorcycles produced by a 
manufacturer whose projected sales in 
the United States is less than 10,000 
units (for the model year in which cer-
tification is sought) are covered by the 
following: 

(1) The manufacturer shall submit to 
the Administrator an application for 
certification containing the following: 

(i) A brief description of the vehicles 
to be covered by the certificate (the 
manufacturer’s sales data book or ad-
vertising including specifications will 
satisfy this requirement for most man-
ufacturers). 

(ii) A statement signed by the au-
thorized representative of the manu-
facturer stating: ‘‘The vehicles de-
scribed herein have been tested in ac-
cordance with the provisions of subpart 
E, part 86, title 40, of the Code of Fed-
eral Regulations, and on the basis of 
these tests are in conformance with 

that subpart. All of the data and 
records required by that subpart are on 
file and are available for inspection by 
the Administrator. Total sales of vehi-
cles subject to this subpart will be lim-
ited to less than 10,000 units.’’ 

(iii) The name of an agent for service 
of process located in the United States. 
Service on this agent constitutes serv-
ice on you or any of your officers or 
employees for any action by EPA or 
otherwise by the United States related 
to the requirements of this part. 

(2) If, after a review of the statement 
the Administrator determines that the 
requirements of this subpart have been 
met, he will issue a certificate of con-
formity with respect to the described 
vehicles except in cases covered by 
§ 86.442. 

(3) Such certificate will be issued for 
such a period not to exceed one model 
year as the Administrator may deter-
mine and upon such terms as he may 
deem necessary to assure that any new 
motorcycle covered by the certificate 
will meet the requirements of the Act 
and of this subpart. 

(4) The certificate will cover all vehi-
cles described by the manufacturer. 

(5)(i) If, after a review of the state-
ments and descriptions submitted by 
the manufacturer, the Administrator 
determines that the applicable require-
ments have not been met, he will no-
tify the manufacturer in writing, set-
ting forth the basis for his determina-
tion. The manufacturer may request a 
hearing on the Administrator’s deter-
mination. 

(ii) If the manufacturer does not re-
quest a hearing or present the required 
information the Administrator will 
deny certification. 

[42 FR 1126, Jan. 5, 1977, as amended at 42 FR 
56738, Oct. 28, 1977; 46 FR 50496, Oct. 13, 1981; 
47 FR 49807, Nov. 2, 1982; 71 FR 51487, Aug. 30, 
2006] 

§ 86.438–78 Amendments to the appli-
cation. 

(a) The manufacturer shall inform 
the Administrator by way of amend-
ment to the application of any pro-
posed changes to vehicles in production 
or additional vehicles to be produced. 
The Administrator will, if appropriate, 
select a new test vehicle. Except as 
provided in § 86.439, no changes may be 
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instituted until approved by the Ad-
ministrator. 

(b) The Administrator may allow re-
duced testing. 

§ 86.439–78 Alternative procedure for 
notification of additions and 
changes. 

(a)(1) A manufacturer may, in lieu of 
notifying the Administrator in advance 
of an addition of a vehicle or a change 
in a vehicle under § 86.438–78, notify the 
Administrator concurrently with the 
addition of a vehicle or the making of 
a change in a vehicle if the manufac-
turer determines that following the 
change all vehicles affected by the ad-
dition or change will still meet the ap-
plicable emission standards. 

(2) Such notification shall include a 
full description of the addition or 
change and any supporting documenta-
tion the manufacturer may include to 
support the manufacturer’s determina-
tion that the addition or change does 
not cause noncompliance. 

(3) The manufacturer’s determination 
that the addition or change does not 
cause noncompliance shall be based on 
an engineering evaluation of the addi-
tion or change and/or testing. 

(b) [Reserved] 
(c)(1) The Administrator may require 

that additional emission testing be per-
formed to support the manufacturer’s 
original determination submitted in 
accordance with paragraph (a) of this 
section. 

(2) If additional testing is required, 
the Administrator shall proceed as in 
§ 86.438–78. 

(3) Additional test data, if requested, 
must be provided within 30 days of the 
request or the manufacturer must re-
scind the addition or change imme-
diately. 

(4) The Administrator may grant ad-
ditional time to complete testing. 

(5) If based on this additional testing 
or any other information, the Adminis-
trator determines that the vehicles af-
fected by the addition or change do not 
meet the applicable standards, the Ad-
ministrator will notify the manufac-
turer to rescind the addition or change 
immediately upon receipt of the notifi-
cation. 

(d) Election to produce vehicles 
under this section will be deemed to be 

a consent to recall all vehicles which 
the Administrator determines under 
§ 86.438–78 do not meet applicable stand-
ards, and to cause such nonconformity 
to be remedied at no expense to the 
owner. 

[49 FR 48139, Dec. 10, 1984] 

§ 86.440–78 Maintenance of records. 

(a) The manufacturer of any motor-
cycle subject to any of the standards or 
procedures prescribed in this subpart 
shall establish, maintain and retain 
the following adequately organized and 
indexed records; 

(1) General records. (i)(A) Identifica-
tion and description of all certification 
vehicles for which testing is required 
under this subpart. 

(B) A description of all emission con-
trol systems which are installed on or 
incorporated in each certification vehi-
cle. 

(C) A description of all procedures 
used to test each such certification ve-
hicle. 

(ii) A properly completed application, 
following the format prescribed by the 
U.S. EPA for the appropriate year of 
production, fulfills each of the require-
ments of this paragraph. 

(2) Individual records. (i) A brief his-
tory of each motocycle used for certifi-
cation under this subpart including: 

(A)(1) In the case where a current 
production engine is modified for use 
in a certification vehicle, a description 
of the process by which the engine was 
selected and of the modification made. 

(2) In the case where the engine for a 
certification vehicle is not derived 
from a current production engine, a 
general description of the build-up of 
the engine (e.g., experimental heads 
were cast and machined according to 
supplied drawings, etc.) 

(3) In both cases above, a description 
of the origin and selection process for 
the carburetor, fuel system, emission 
control system components, and ex-
haust after treatment device shall be 
included. 

(4) The required description shall 
specify the steps taken to assure that 
the certification vehicle with respect 
to its engine, drive train, fuel system, 
emission control system components, 
exhaust after treatment device, vehicle 
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